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Introduction: 

Increasingly, many western governments are implementing hard-line or restrictive asylum 

policies and practices in order to deter and to prevent asylum-seekers from seeking refuge on their 

territory, including by interception and interdiction measures, visa controls, carrier sanctions, ‘safe 

third country’ arrangements, administrative detention, and/or restrictive interpretations of the refugee 

definition.1 Increased detention, reduced welfare benefits and severe curtailment of self-sufficiency 

possibilities, coupled with restricted family reunification rights, have all been manifestations of this 

trend.2 The application of deterrence measures has more recently been extended in some countries to 

recognised refugees, principally through the erosion of standards of treatment, including the 'denial of 

some of the important social, economic and cultural rights guaranteed by the 1951 Convention 

[relating to the Status of Refugees (‘1951 Convention’3 and other rights4 guaranteed under 

international human rights law (‘IHRL’). In many developing countries, refugees are denied basic 

rights, often due to ‘a sheer lack of resources’.5 To this end, a ‘disproportionate amount of energy and 

resources tends to be focused on determining who is a refugee’,6 rather than on their treatment pre- 

and post- recognition. ‘Xenophobia and intolerance towards foreigners and in particular towards 

refugees and asylum-seekers have also increased in recent years’7 and contribute to a hostile local 

environment in which reduced standards of treatment are tolerated or even seen as acceptable. 

‘Although the vast majority of States have ratified the 1951 Convention/1967 Protocol, its application 
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varies enormously, depending on the national, cultural, economic and social situation.’8 Clearly, the 

treatment of non-nationals is an area of persistent, serious and systematic human rights violations on 

a world scale. 

 

Conceptual Narrative 

‘The refugee protection regime has its origins in general principles of human rights.9 The 

inclusion of ‘the right to seek and to enjoy asylum from persecution' in Article 14 of the UDHR 

alongside unanimously agreed human rights and fundamental freedoms squarely places IRL within 

the Human Rights paradigm. Moreover, reference in the Preamble to the 1951 Convention to the 

1945 UN Charter, the UDHR and 'the principle that human beings shall enjoy fundamental rights and 

freedoms without discrimination' confirms that IRL was not intended to be seen in isolation from 

IHRL. The Preamble further notes that the UN has 'manifested its profound concern for refugees and 

endeavoured to assure refugees the widest possible exercise of these fundamental rights and 

freedoms’. There is, however, no specific reference to asylum or refugees in the UN Charter itself. 

Arguably such issues were considered to be subsumed within the wider discussion on human rights 

and fundamental freedoms at the time. It could hardly have been an oversight given the post-World 

War II environment and the large-scale refugee flows which, amongst other factors, precipitated the 

creation of the UN. The inclusion of Article 14 in the first declaration on the ‘Human Rights and 

fundamental freedoms’, as referred to in the UN Charter, supports this analysis. 

 

Right of Asylum 

The origins of the ‘right to seek and to enjoy asylum from persecution in other countries’ can be 

traced back to the ‘right of sanctuary’ in ancient Greece, imperial Rome and early Christian 

civilisation.10 Its modern equivalent was recognised by States in the form of Article 14 of the UDHR. 

Notably, initial drafting proposals that incorporated a correlative obligation ‘to grant asylum’ were 

not accepted.11 Based on enduring principles of State sovereignty, ‘the right to grant asylum remains 

a right of the State’.12  In today’s climate of heightened security concerns, arguments revolving 

around State sovereignty are gaining renewed vigour as the ultimate right of States to patrol their 

borders and to reject asylum-seekers at their frontiers. 

 

Right to Enjoy Asylum 

 

Apart from offering a definition of a refugee in Article 1, the 1951 Convention enumerates a 

range of rights owed to refugees in Articles 3 to 34. The 1951 Convention and/or its 1967 Protocol 

‘clarify the minimum standards implicit in the application of Article 14 of the Universal 

Declaration’13 In line with the object and purpose of the 1951 Convention, by virtue of a positive 

refugee status determination under Article 1A(2), States are bound to grant to refugees minimum 

standards of treatment contained therein. By doing so, a framework for the treatment of refugees and 
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asylum-seekers in host countries has developed and the right to enjoy asylum has been transformed 

from an initially vague concept of temporary admission or stay14 to one requiring host States to 

adhere to particular practices. The replacement of a right ‘to be granted’ asylum with a right ‘to 

enjoy’ asylum changed the tone and ramifications of the provision. In contrast to the right to seek 

asylum, the right to enjoy asylum suggests at a minimum a right ‘to benefit’ from asylum. In 

determining applicable standards of treatment, the two key questions for refugees and asylum-seekers 

are: Do human rights standards apply to them? Which right prevails in the event of a conflict? One of 

the principal purposes of the UN is to promote and encourage 'respect for the human rights and for 

fundamental freedoms for all without distinction as to race, sex, language, or religion'.15 The human 

rights provisions of the UN Charter are directly binding on Member States.16 Similarly, the UDHR 

provides that 'All human beings are born free and equal in dignity and rights'  (emphasis added) and 

that 'Everyone is entitled to all the rights and freedoms set forth in this Declaration, without 

distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status'  (emphasis added). Although the UDHR is 

non-binding per se, it set the scene for the future elaboration of human rights standards which do not 

generally distinguish between nationals and non-nationals. 

 

Durable-Solution 

To take the above analysis to its logical conclusion, it would be an over-sight not to mention briefly 

the clear link between standards of treatment in host countries for refugees and asylum-seekers and 

the realisation of durable solutions, including, particularly, opportunities for local integration. At the 

time of the drafting of the 1951 Convention, there was widespread recognition by States that local 

integration was a real solution to the plight of refugees.  In fact, historically, local integration was the 

preferred durable solution and repatriation was actively discouraged, as most of the refugees 

originated from communist countries. The emphasis on voluntary repatriation as the 'primary' 

solution only arose at the end of the Cold War. 

 

The Refugee context 

 

Family ties and life are significant facets in every society worldwide. For refugees and 

asylum-seekers their family life is often faced with threats to its survival and existence. 'Refugees run 

multiple risks in the process of fleeing from persecution, one of which is the very real risk of 

separation from their families.  As in other areas of refugee policy, host States have increasingly 

adopted restrictive measures, either through narrow definitions of who constitutes a family, the 

imposition of immigration-type criteria on reunification applications, such as length of residence, 

employment status, access to housing and/or earning capacity,  or even bars to family reunification 

until after a specified period of time has elapsed. The UNHCR has referred to the 'continuing 

disinclination of some States to facilitate family reunification'.  In addition, the negative impact that 

other refugee policies, such as detention of asylum-seekers, has on the right to family life is evident 

 

Family unity and the 1951 Convention 

 

The Conference of Plenipotentiaries failed to include a substantive provision on the right to 

family life in the 1951 Convention. In fact, the first pronouncement on the right to seek and to enjoy 

asylum from persecution in Article 14 of the UDHR was classed as an individual right. Moreover, the 

1951 Convention refers to 'the refugee' in the singular, without any mention of the refugee's family. 
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While no substantive provision was included in the text of the 1951 Convention, the Final Act of the 

Conference adopted a specific recommendation that 'considered that the unity of the family ... is an 

essential right of the refugee' and 'commended Governments to take the necessary measures for the 

protection of the refugee's family' with a view to ensuring that the unity of the family is maintained 

and for the protection of minors. 

 

The right to family life under international human rights law 

 

There are myriad provisions that elaborate the right to family life under IHRL, starting with Article 

16(3) of the UDHR which provides that 'the family is the natural and fundamental group unit of 

society and is entitled to protection by society and the State'. The importance of the family is 

underlined by the inclusion of provisions in both the ICCPR and the ICESCR. Alongside the right to 

self-determination and equality/non-discrimination, the right to family life is the only other right that 

received double protection by virtue of its inclusion in both these instruments. Article 17 of the 

ICCPR incorporates the right in the form of a prohibition upon 'arbitrary or unlawful interference 

with [one's] ... family'. Furthermore, Article 23 adopts near identical wording as the UDHR and 

Article 24 addresses 'the protection of the rights of the child, as such or as a member of a family'.  In 

contrast, Article 10 of the ICESCR utilises more discretionary, albeit broadly conceived, language in 

stating that '[t]he widest possible protection and assistance should be accorded to the family' 

(emphasis added). In adding 'assistance' as a component of the right, it reiterates the positive 

obligations on States. 

 

The concept and definition of the family 

 

Although international treaty law salutes the family as the basic unit upon which society is 

organized, the family is still a concept in transition.  In fact, there is no definition of 'family' under 

international law. The absence of an agreed definition has meant that States may define the term 

according to their own interests, culture and system. The UNHCR in its 'Note on International 

Protection' in 2001 specifically highlighted the fact that cultural discrepancies in definitions of the 

family have given rise to problems for family unity. Yet, it ought to be acknowledged that the lack of 

a definition simultaneously allows scope for social and cultural variations of the family to be 

recognised and accepted as legitimate under international law 

 

Family reunification 

 

Apart from EXCOM Conclusions, which, although non-binding in a strict legal sense, reflect 

the views of EXCOM Member States and in the longer-term contribute to new customary practices, 

IRL offers little substantive guidance on the question of family reunification. Consistently, the 

UNHCR has called on States to adopt liberal and generous policies with respect to family 

reunification and promulgated similarly-oriented policy guidance, albeit with mixed results. Guidance 

that is available tends to appeal to States' humanitarian sensibilities and compassion, rather than to 

any strict legal obligations. More recently the UNHCR, through its Global Consultations on 

International Protection, has drawn upon international human rights and humanitarian law to 

reinforce its policy position on the reunification of refugee families.  
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Conclusion 

 

There is no doubt that the 1951 Convention retains its ‘central place in the international refugee 

protection regime’, as acknowledged by States parties in the Declaration in December 2001. Yet it is 

similarly clear that the 1951 Convention does not cover the many rights nor deal with the range of 

issues facing forcibly displaced persons today. IRL suffers from the fact that it is seen as a 

‘compromise between the state imperative of migration control and humanitarian concerns’. Its lack 

of a complaints procedure and the failure of the UNHCR to activate its supervisory role in new and 

dynamic ways, such as through state reporting requirements, have, in addition, meant that the 

supervision of the rights of individual refugees under IRL has fallen.  
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